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Abstract

In the pursuit of maximizing interests in commercial activities, a new form of
trademark infringement known as “reverse confusion” has become increa-
singly prevalent. In contrast to the traditional concept of “forward confusion”
in trademark law, “reverse confusion” involves a reversal of the confusion di-
rection, changes in the relative strength of the parties involved in infringe-
ment, confusion in the cognitive association of consumers, blurred bounda-
ries of trademark protection, and potentially more severe consequences. These
distinct forms of infringement, different from “forward confusion,” pose
challenges to traditional trademark confusion theories and legal frameworks.
Since the emergence of “reverse confusion,” there have been numerous dis-
putes regarding legal issues in this area both domestically and internationally.
However, no country has explicitly legislated on this matter. In China, judi-
cial practices often refer to the identification standards and relief systems of
traditional confusion, lacking objective and unified judgment criteria. This
undermines the specificity of reverse confusion, leading to issues such as in-
consistent judgments in similar cases and imperfect damage compensation.
This, to some extent, affects the credibility of judicial decisions. This article,
based on the analysis of typical cases of reverse trademark confusion, legisla-
tive disputes, and issues related to legal application, reevaluates the theoreti-
cal foundations, elements of infringement, recognition standards, judicial
remedies, penalties for “ambush marketing,” and registration review con-
cerning the regulation of reverse trademark confusion. It aims to provide in-
sights into supplementing and improving China’s trademark law from the
perspectives of maintaining legal stability and enhancing traditional confu-
sion theories.
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A. Q. Jiang

1. Introduction

With the development of the economy and society, intensified business competi-
tion has highlighted the economic value of trademarks. Trademark infringement
has evolved beyond the traditional forms of “riding on the coattails” and “for-
ward confusion.” It has become more diverse and complex. In the past decade, a
new form of trademark infringement known as “reverse confusion,” which chal-
lenges traditional concepts, has emerged in China.

Examples of reverse confusion lawsuits, such as Yan Huang Ying Dong’s law-
suit against Amazon AWS, Jianfa’s lawsuit against Michael Kors, Lian’an’s law-
suit against “Xiaomi,” Lan Ye Jiu Ye’s lawsuit against PepsiCo, and New Bal-
ance’s lawsuit against “Xin Bai Lun,” have featured unique infringement me-
thods, significant amounts of money involved, high public attention, and have
sparked discussions and debates within the legal and academic communities.

Traditional trademark “confusion” infringement typically involves the later
user of a trademark seeking unlawful gains by using an identical or similar mark
to a well-established mark of a more influential enterprise on similar or identical
goods or services. This is done to capitalize on the reputation established by the
earlier trademark, causing consumers to confuse the source of the products or
services, known as “forward confusion.” In contrast, “reverse confusion” in-
volves a prominent and well-known company using an identical or similar mark
to a previously registered trademark owned by a smaller, lesser-known entity.
This well-known company leverages its own market influence to promote the
mark, leading to greater recognition of the mark compared to the earlier regis-
tered trademark. This confusion causes the public to mistakenly believe that the
products or services associated with the earlier mark come from the later user or
have some specific connection to them, even to the extent of being considered
counterfeit or subpar products. The aim of this infringement is not to benefit
from the earlier trademark but to infiltrate the same market, displacing the
market space of the earlier trademark owner. This results in a devaluation of the
earlier trademark’s value, functionality, product and brand recognition, and the
ability to expand into new markets. It constitutes unfair competition in practice,
harms consumer interests, and poses risks beyond what forward confusion can
cause.

Clearly, “reverse confusion” arises because the trademark owner’s “fame” is
far less compared to the accused infringer. Current Chinese law explicitly ad-
dresses “forward confusion” based on traditional trademark confusion theory,
while “reverse confusion” remains unaddressed in legislation but has arisen in
judicial practice. Analysis of Article 57 of the Trademark Law, which pertains to
infringement of registered trademark rights, shows that registered trademarks
are protected by law without direct linkage to their “fame” or “contribution.” In
judicial proceedings, due to the differences between reverse confusion and tradi-
tional confusion in terms of subjects, characteristics, identifying elements, and

the extent of harm, there are no clear legal provisions or judicial interpretations
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specifically addressing reverse confusion. As a result, courts inevitably encounter
a range of issues that cannot be adequately resolved through traditional trade-
mark confusion theory. Standards of recognition and outcomes in similar cases
can vary between different courts, making compensation for damages difficult to
manage effectively.

The legislative purpose of China’s Trademark Law is to “protect trademark
exclusive rights, promote producers and operators to ensure the quality of goods
and services, maintain trademark reputation, safeguard the interests of consum-
ers and producers and operators, and promote the development of a socialist
market economy.” Small and medium-sized enterprises (SMEs) in China play a
critical role in alleviating employment pressures and maintaining social stability.
They hold a significant position in the national economy. Safeguarding fair
competition in the market and the legitimate rights and interests of consumers
while promoting the healthy development of SMEs is an essential measure for
adhering to and improving China’s socialist basic economic system. Although
there may be legal debates about “reverse confusion,” its characterization as an
infringement is widely accepted. Given the increasing prominence of trademark
reverse confusion infringement, failing to study countermeasures against the
complexities and particularities of this confusion direction, supplement and re-
fine trademark laws and their supporting systems, and equally protect the mar-
ket share and legitimate interests of SMEs with earlier trademarks, could have
detrimental effects on China’s economic and social development and judicial
fairness. This is a pressing issue that requires research and resolution in the re-

levant areas.

2. Basic Concepts and Legislative Controversies of Reverse
Trademark Confusion
2.1. Theoretical Origin and Basic Concepts of Reverse Trademark
Confusion
2.1.1. Theoretical Origin
Reverse trademark confusion is not a concept within traditional trademark legal
systems. It evolved through numerous related cases in U.S. courts during the
1970s. As early as 1918, U.S. Justice James proposed the idea that reverse confu-
sion could be recognized as one form of trademark infringement. In 1944, a U.S.
legal report addressing unfair competition acknowledged the legitimacy of the
reverse confusion theory, formally recognizing its existence in law. The U.S., us-
ing the 1977 “big foot” case as a precedent, began judicial applications based on
the reverse confusion theory globally. With further application and research,
various levels of courts established relevant precedents prohibiting reverse trade-
mark confusion, gradually laying the theoretical and practical foundation. How-
ever, as the originator of the reverse confusion theory, U.S. courts continually
reflect on its application in precedents, not providing unlimited protection for

reverse confusion but highly relying on specific case facts. To this day, its appli-
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cation remains within judicial practice.

2.1.2. Basic Concepts

Reverse confusion is the opposite of traditional or forward confusion. It involves
an infringer using a trademark identical or similar to the trademark owner’s,
leading consumers to believe that the products from the trademark owner origi-
nate from the infringer or have a specific connection (Guan, 2022: p. 71). In
simpler terms, trademark confusion infringement exists in two forms: traditional
“forward confusion” and the new “reverse confusion.” Both involve the unau-
thorized use of a trademark identical or similar to an established trademark on
similar or identical goods, causing public confusion. The distinction lies in for-
ward confusion, where the infringer, typically of lower market influence, uses a
trademark similar to a well-known trademark to benefit from the established
reputation. In reverse confusion, it is the dominant entity with high market in-
fluence using the trademark of a lesser-known business, creating widespread rec-
ognition and causing confusion. This results in market penetration and en-
croachment on the market share and development space of the trademark own-
er, harming not only the trademark owner’s reputation and rights but also con-
straining the continuous development of products and the business. In practice,
reverse confusion infringement occurs when the later trademark user employs
another’s previously registered trademark as a business identifier, brand, or

product name.

2.2. Legislative Controversies

Currently, the theory of reverse trademark confusion has not gained widespread
acceptance in legal circles globally, and there is significant controversy surround-
ing its inclusion in legislation. Examining the arguments for and against, pro-
ponents argue that “the purpose of the law is to protect the interests of trade-
mark owners by preventing public confusion about the origin of goods and en-
suring fair competition. This purpose is equally important in cases of reverse con-
fusion. If reverse confusion is not sufficient reason for Lanham Act protection,
large companies can infringe on the prior-use trademarks of small companies
with impunity.” (Li, 2002). Opponents argue that “reverse confusion should not
be seen as a concept distinct from regular confusion because liability is deter-
mined based on the fact of confusion, not the direction it arises.” (Jeremy, 2014).
Some also point out that “three major factors must be considered in trademark
cases: the trademark owner, the infringer, and the general public. The primary
consideration should be the general public. If the majority of consumers benefit
from the later trademark user’s trademark application more than the prior
trademark user, or if the majority of consumers are not even aware of the prior
trademark user’s existence, then prohibiting the later trademark user’s trade-
mark use will harm the general public. Unlimited protection should not be given
to ‘reverse confusion’ (Zhang & Yao, 2013). As an example, the pioneering U.S.,

despite having matured theoretical and practical foundations for reverse confu-
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sion, “does not universally acknowledge the principle. There are disputes over its
applicability criteria, and civil law countries like Germany do not have a system
for reverse confusion.” (Guan, 2022: p. 72)

Similarly, China faces significant controversies in the legal regulation of re-
verse confusion. Supporters argue that establishing clear standards for reverse
confusion, supplementing considerations for reverse confusion, and improving
related measures will enhance the credibility of judicial judgments. It is consi-
dered a crucial means to protect the interests of vulnerable small and me-
dium-sized enterprises (SMEs) and invigorate the economy. Additionally, it is
seen as a necessary path to establish and improve China’s trademark legal system
(Beijing Daokete Law Horizon, 2020). Some researchers suggest using a com-
prehensive approach to clarify the conceptual features of reverse trademark
confusion. Simultaneously, factors for determination and constitutive elements
can be listed. The scope of infringement compensation should be defined, and
professional assessment mechanisms can be considered if necessary. However, it
is crucial to distinguish reverse confusion from forward confusion, emphasizing
the specificity of reverse confusion for more accurate regulation of various
trademark infringement phenomena (Wang & Zhao, 2017). Some scholars pro-
pose regulating such behavior under the Anti-Unfair Competition Law in cases
where the problem is not prominent, considering factors such as subjective ma-
lice, large-scale promotional use, and the consequences of causing reverse con-
fusion (Guan, 2022: p. 73). Opponents argue that, as confusion likelihood re-
mains the basis for judging trademark infringement in today’s emphasis on pro-
tecting trademark rights, there is no need for China, theoretically or practically,
to adopt the concept of “reverse confusion.” (Dong, 2017). They contend that
there is no essential difference in judgment between reverse confusion and for-
ward confusion, and both involve adjustments based on multiple factors in the
confusion check standard (Zhang, 2016). They assert that reverse confusion be-
havior lacks reprehensibility and should not fall under the protection scope of
trademark rights (Li, 2017).

The author believes that both the positive and negative viewpoints mentioned
above offer valuable academic insights that are worth studying and referencing.
However, in the face of the adverse effects that “reverse confusion” in the con-
text of market economic development has on trademark law and its related reg-
ulations, it is important to research how to effectively harness the legal system’s
roles in clarification, prevention, and correction. This research should aim to
align the legal framework with economic development to address these chal-
lenges effectively. “The law is not rigid, not unchanging; it must be contempo-
rary, continually revised based on the development of the economy and society.”
(Communist Party Member Network, 2013). China needs to resolve the contra-
diction between legal stability and social change through “adapting the law to
the situation.” (Chen, 2018a). Given the complex variations in trademark confu-
sion infringement methods amid economic and social development, actively

seeking solutions, advancing the construction of China’s trademark legal system
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in line with and promoting economic and social development, is highly neces-

sary.

3. Analysis of Typical Cases of Trademark Reverse
Confusion Infringement

In recent years, trademark reverse confusion infringement cases have frequently
occurred in China. The judicial trials in these cases have exposed various issues
and accumulated practical insights. The following positive and negative exam-

ples shed light on these matters.

3.1. Positive Example: Yanhuang Yingdong vs. Amazon AWS
Trademark Infringement

Case Summary: In July 2018, Beijing Yanyuang Yingdong Technology Devel-
opment Co., Ltd. (“Yanyuang Yingdong”) filed a lawsuit against Amazon Web
Services (Beijing) Co., Ltd. (“Amazon Web Services”) and Beijing Halo New
Web Technology Co., Ltd. (“Halo New Web”). Despite knowing about Ya-
nyuang Yingdong’s prior registration of the “AWS” trademark, Amazon Web
Services and Halo New Web forcibly operated and provided cloud computing
services using the “AWS” and “aws” identifiers without permission. This consti-
tuted a highly similar trademark in the same or similar services, causing confu-
sion among the public, deviating from the principle of good faith, and allegedly
seriously infringing on Yanyuang Yingdong’s “AWS” trademark rights. The
plaintiff demanded that the defendants cease using “AWS” or similar identifiers
in their commercial activities, compensate for economic losses of ¥300 million,
and publish a statement in the “China Intellectual Property News” to eliminate
the impact of the infringement. After a two-year trial, the Beijing Higher People’s
Court determined that the logos used by Amazon Web Services and Halo New
Web could easily lead the public to mistakenly believe the origin of related goods
or services, damaging Yanyuang Yingdong’s exclusive trademark rights. The
court ruled that Amazon Web Services and Halo New Web should stop using
the “AWS” logo and similar identifiers, publish a statement in the “China Intel-
lectual Property News” to eliminate the impact of the infringement, and jointly
compensate Yanyuang Yingdong for economic losses of ¥76,463,000, along with
reasonable legal expenses of ¥260,000, totaling ¥76,723,000 (NetEase, Southern
Metropolis Daily, 2021).

According to records, the plaintiff Yanyuang Yingdong was established in
2003 and is a low-code and BPM Paa$ service provider with a business scope
that includes selling self-developed software products, with “AWS” as its core
brand. The company applied for and obtained the registration of the “AWS”
trademark from the State Administration for Industry and Commerce Trade-
mark Office on September 1, 2004, and December 20, 2010, with the exclusive
rights valid until December 27, 2021, covering services in the fields of “cloud
computing” and “computer software design.” The defendant Amazon, founded

in 1995, is the largest U.S. e-commerce company, primarily engaged in develop-
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ing network technology and e-commerce technology. It introduced its cloud
computing service platform in 2006, entered the Chinese market in 2014, and
provided technical support to over a thousand enterprises in more than 190
countries and regions worldwide (IoT Wisdom Library, 2021). In 2017, Amazon
Technologies applied to register the AWS trademark in China on September 13,
and its application was rejected by the Trademark Office in September of the
following year, citing Yanyuang Yingdong’s prior registration (Tianyancha,
China Judgment Document Network, 2019). However, Amazon Web Services
and its affiliates ignored this rejection, disregarded Yanyuang Yingdong’s legiti-
mate rights, and continued to use the AWS logo publicly until Yanyuang Ying-
dong initiated legal action.

The author believes that while the dispute between Yanyuang Yingdong and
Amazon affiliates doesn’t involve core technology, trademarks are crucial for
corporate marketing and brand recognition. The globally renowned Amazon
subsidiary knowingly used the “AWS” logo extensively, highly resembling Ya-
nyuang Yingdong’s prior registered trademark, gaining significant visibility.
This led the public to mistakenly perceive Yanyuang Yingdong as an agent of
Amazon, raising suspicions of leveraging Amazon’s reputation. This actual con-
fusion caused direct and potential harm to Yanyuang Yingdong’s reputation and
brand growth. Although the judicial ruling provided support and protection, the
case reflects unfavorable trends such as “reverse confusion” and issues like insuf-
ficient legal constraints and a lag in awareness among small and medium-sized
enterprises for protecting their rights. Addressing these concerns is crucial for

an effective resolution.

3.2. Negative Example: Jianfa vs. “MK” (Michael Kors) Trade Mark
Infringement

Case Summary: Chenghai District Jianfa Handbag Craft Factory (“Jianfa Facto-
ry”) in Shantou City was granted the trademark “mk” in 1999, designated for use
in Class 18 goods, including bags. Subsequently, Jianfa Factory observed the
globally renowned fashion luxury brand “Michael Kors” using the “mk” and
“MK” signs in its product advertisements, promotional materials, store decora-
tions, metal decorative buckles, and on its official website and WeChat client.
Jianfa Factory believed that the actions of the brand owner, Michael Kors Trad-
ing (Shanghai) Co., Ltd., and Michael Kors (Switzerland) International AG,
caused confusion among the relevant public, infringed on its trademark exclu-
sive rights, and filed a lawsuit in 2017 against the aforementioned two compa-
nies, along with Zhejiang Intime Department Store Co., Ltd., and Beijing JD
Century Trading Co., Ltd., which were simultaneously selling allegedly infring-
ing products. The plaintiff sought the cessation of infringement, elimination of
impact, compensation for economic losses, and reasonable expenses incurred to
stop the defendant’s infringement, totaling ¥95 million.

The Hangzhou Intermediate People’s Court held that the high visibility of the
contested infringing sign should not be considered a factor in determining re-
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verse confusion. The subsequent user, through legitimate business operations,
acquired commercial achievements deserving protection of its legal rights rather
than being deprived through a reverse confusion determination. Although ele-
ments of reverse confusion were present, significant differences in product pric-
es and target consumer groups would objectively prevent confusion among the
relevant public. Additionally, the trademarks were not identical, allowing for
their coexistence to facilitate inclusive development among operators. Conse-
quently, the court ruled that Jianfa Factory’s claim of trademark reverse confu-
sion infringement was not established. Dissatisfied, Jianfa Factory appealed to
the Zhejiang High People’s Court. The provincial high court, in its trial and
analysis, considered factors such as whether the involved trademarks were sig-
nificantly distinctive, whether the plaintiff had achieved strong distinctiveness
and recognition through continuous and extensive use, whether the defendant
had evaded the contested trademarks, the similarity of the products’ consumer
groups, and the potential for confusion among the relevant public. It concluded
that for trademarks not yet practically used or possessing weak distinctiveness
and low recognition, their restricted protection should match their level of re-
nown. Failure to do so might result in easier claims of reverse confusion, con-
trary to the legislative purpose of trademark law. The decision was made to “re-
ject the appeal and uphold the original judgment.” (Civil Judgment of Zhejiang
High People’s Court of the People’s Republic of China, 2018). Jianfa Factory
then applied for a retrial to the Supreme People’s Court.

The Supreme People’s Court held that judging whether the contested infring-
ing sign and the registered trademark constituted similar trademarks should not
only assess the degree of similarity of each element of the sign itself but also con-
sider whether it would cause confusion among the relevant public. In determin-
ing potential confusion, the actual usage of the contested infringing sign must be
considered, along with evaluating the significant distinctiveness and recognition
of the registered trademark. In this case, it was found that the plaintiff had no
subjective intention to exploit the contested trademark’s goodwill, and the con-
tested infringing sign was not identical to the registered trademark. The relevant
public would not easily be confused or make a mistake about the origin of the
contested infringing sign and the corresponding products. In accordance with
Article 104, Paragraph 1 of the Civil Procedure Law of the People’s Republic of
China and Article 395, Paragraph 2 of the Interpretation of the Supreme People’s
Court on the Application of the Civil Procedure Law of the People’s Republic of
China, the decision was made to reject Jianfa Factory’s retrial application (Su-
preme People’s Court Civil Ruling, 2019).

This is the only case in recent years among reverse confusion trademark cases
where the claimant lost. It was included in the “Top 10 Most Valuable Intellec-
tual Property Judgments in China in 2017” and “50 Typical Intellectual Property
Cases in Chinese Courts in 2019.” (Fu, 2020). The clear reasoning provided by
the courts undoubtedly serves as a reference for judicial practice and regulatory

research on “reverse confusion.” It’s worth noting that the case lasted for three
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years, during which Jianfa Factory failed to provide any evidence showing exten-
sive sales of products using the contested trademark in China. When the “Mi-
chael Kors” brand entered China in 2011, the contested “MK” trademark did not
gain stronger recognition and a larger market presence through Jianfa Factory’s
continuous and extensive use. Instead, Jianfa Factory began applying for regis-
tration and extensively using a sign more closely resembling the contested in-
fringing sign on bag products, actively seeking a market confusion effect. This
suggests that while legally addressing “reverse confusion,” measures should also
be taken to prevent trademark rights holders from intentionally abusing trade-
mark exclusive rights for undue benefits, even engaging in “extortion” against
well-known enterprises. It is advisable to increase the penalties for “ambush
marketing” and malicious registration practices related to trademarks, streng-
then trademark registration scrutiny, and enhance regulatory measures. By rais-
ing the cost and consequences of illegal and unethical actions, we can effectively

deter subjective malicious behavior in the field of trademarks.

3.3. Commonalities and Differences in Judicial Analysis

The analysis of the two cases reveals both similarities and differences in the ap-
proach taken by the respective courts. Similarities can be observed in how both
courts emphasized the significance, fame, and origin of the prior trademarks
when determining reverse confusion. This highlights that the assessment of re-
verse confusion should consider the essential attributes of trademark rights and
the basic standards of trademark infringement and confusion theory. Addition-
ally, it should involve a comprehensive evaluation of the intensity of the con-
tested identifier’s use and the prominence and fame of the trademarks in ques-
tion.

The main difference lies in how the courts assessed the “likelihood of causing
confusion.” In the Amazon case, the court deemed that the extensive and pro-
longed use of the “AWS” commercial symbol by Amazon contributed to its high
level of recognition. This led to the public mistakenly associating the prior
trademark holder, Yanyuan Yingdong, as Amazon’s agent or as leveraging
Amazon’s reputation by using the “AWS” trademark, constituting reverse con-
fusion infringement. Conversely, in the “MK” case, the court considered Michael
Kors to have a certain level of recognition in the Chinese market. The design
differences between the accused infringing mark and the relevant trademark
were acknowledged. Furthermore, due to higher product prices and distinct
consumer groups, it was concluded that consumers would not be confused, thus
rejecting the claim of reverse confusion infringement.

The author believes that the determination of confusion depends on the sub-
jective perceptions of the relevant public. In the former cases, the high level of
recognition of the later mark was a factor that led to the establishment of reverse
confusion, while in the latter cases, the high recognition of the later mark facili-
tated consumer differentiation from the earlier trademark, making reverse con-

fusion untenable. Assessing confusion requires considering trademark signific-
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ance, fame, and contribution, along with the general attention of the relevant

public, the effects of confusion, and objective evidence.

4. Harm and Analysis of Recognition of Trademark Reverse
Confusion Infringement

4.1. Harm of Reverse Confusion Infringement

Reverse confusion infringement of trademarks revolves around the prior trade-
mark “symbol.” In the context of a market economy, a trademark for businesses
no longer simply denotes a symbol, a set of words, or an image. Its functions
have evolved beyond basic product source identification to include advertising,
sales promotion, ensuring product quality, and establishing commercial reputa-
tion. These interrelated functions form a comprehensive state of legitimate rights
and interests for trademark owners. The act of reverse confusion infringement
violates the legal principles of fairness and justice, disrupts the normal opera-
tional order of the commodity market, constitutes damage to the functions and
interests of prior trademarks and trademark owners, and infringes upon the so-

cietal public interest primarily focused on consumers.

4.1.1. Harm to the Interests of Trademark Owners
This is mainly reflected in four aspects.

Firstly, it diminishes the reputation and value of the prior trademark. To be-
gin with, a trademark serves as a symbol of a product, and its worth is directly
correlated with its recognition and reputation among the public. Reputation,
being an intangible asset, is intricately linked to a company and serves as a ref-
lection of its overall image. A company that boasts good product quality and a
solid reputation tends to have a higher valuation for its reputation. In cases in-
volving reverse confusion, the more dominant user of the later trademark capi-
talizes on its advantages to promote and advertise, effectively merging symbols
that are similar or identical to the earlier trademark into the collective memory
of the public. This strategy attracts specific customer groups, leading the public
to mistakenly believe that the products or services of the trademark owner ori-
ginate from the later user or have a specific association with them. In some in-
stances, they may even mistake them for counterfeit or subpar products, eroding
the reputation painstakingly built by the trademark owner over time. Further-
more, as a form of intellectual property, a trademark holds a legally granted
monopoly and represents a critical intangible asset for a company. It has the po-
tential to boost a company’s competitiveness in the market, foster brand loyalty,
facilitate brand extensions, and create opportunities for collaboration. The eco-
nomic value it holds is paramount for a company’s growth and success. Howev-
er, the economic value of a trademark can fluctuate due to various factors such
as shifts in the market, evolving consumer preferences, competitive pressures,
and adjustments in business strategies. To adapt to the ever-changing market
dynamics, trademark owners must consistently invest resources in preserving

and enhancing the value of their trademarks. In cases of reverse confusion, not
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only is the reputation of the earlier trademark compromised, but its economic
value is also stifled and devalued.

Secondly, it disrupts the indicative function of the prior trademark. Identifica-
tion of the source of goods or services is the fundamental and essential function
of a trademark, known as the “indicative function.” In a reverse confusion situa-
tion, widespread use of the trademark by the later user creates a closer connec-
tion between the trademark and the later user, causing confusion among the re-
levant public. This hampers the ability of the prior trademark to effectively indi-
cate the source of goods or services, disrupting the relationship between the
trademark symbol and a specific source, and subsequently, impairing several
functions of the trademark, severely damaging the trademark owner’s rights.

Thirdly, it leads to the loss of exclusive rights to the prior trademark. The ex-
clusive right to a trademark is a legal monopoly granted, constituting the in-
tangible assets of the trademark holder. It includes the complete right to use the
registered trademark, the right to exclude others from using it, the right to
transfer, and the right to permit others to use it. In situations of reverse confu-
sion, the later trademark user with a stronger commercial presence utilizes a
symbol identical or similar to the earlier trademark on similar products, driven
by their business needs. They may not be concerned about whether the trade-
mark owner grants permission or not. By leveraging their influence for promo-
tion and advertising, they can easily create cognitive confusion among consum-
ers. As a result, they sever the connection between the trademark owner and the
trademark in the minds of consumers, effectively weakening or displacing the
earlier trademark owner’s exclusive rights to the trademark in practice. Typical-
ly, trademark owners have the right to obtain consideration through licensing or
transferring their trademarks. However, “reverse confusion” undoubtedly dam-
ages the legitimate interests of the trademark owner to exercise exclusive rights
and receive compensation for licensing or transfer fees. When the infringing
party mismanages operations, resulting in serious problems with the goods or
services, it inevitably affects the trademark owner, almost exhausting their con-
trol over the trademark.

Fourthly, it limits the ability of trademark owners to explore new markets. In
a scenario of “reverse confusion,” the later user, with a higher commercial status
and stronger operational capabilities, establishes market dominance through vi-
gorous promotion and use of the prior trademark. This creates a stable public
recognition. Once the trademark owner expands their product marketing into
regions covered or influenced by the infringing party, competition between sim-
ilar products labeled with identical or similar trademarks will inevitably arise.
This competition creates barriers of confusion and misrecognition among the
relevant public, hindering the trademark owner’s products from entering that
region and expanding their business into other areas. It restricts the trademark
owner’s ability to explore new markets, ultimately leading to the encroachment
of the infringing party on the development space of the infringed trademark.

This is a potential threat that forward confusion cannot generate.
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4.1.2. Harm to the Interests of the Public
This is mainly manifested in two aspects.

Firstly, the existence of reverse confusion harms consumers’ interests. One of
the legislative purposes of trademark law is to protect consumers from confusion
about the origin of goods. When infringers exploit their advantage to extensively
promote and use a pre-existing trademark, it often leads to the widespread rec-
ognition of that trademark and its products. This can cause consumers to mista-
kenly identify the infringer’s goods as the legitimate products of that trademark,
creating confusion in shopping directions, hindering timely purchases of desired
items, and depriving consumers of the right to distinguish and choose products,
making them the ultimate victims of reverse confusion. In fact, consumers have
the right to distinguish and choose goods. However, reverse confusion blurs
consumers’ direction of choice, hindering consumers from promptly purchasing
the items they desire. In reality, consumers become the ultimate victims.

Secondly, “reverse confusion” damages the anti-unfair competition function
of trademarks, resulting in unfair competition in related goods or services, dis-
rupting normal market operation, and constituting harm to the interests of the

public.

4.2. Analysis of Recognition of Reverse Confusion Infringement

China is a codified law country, and the court’s recognition of trademark reverse
confusion infringement must be based on existing “Trademark Law,” its judicial
interpretations, and administrative regulations. Precedents are only selective ref-
erences without legal binding force. The standard for determining trademark in-
fringement prone to confusion or misrecognition is based on the existing stan-
dards of the “Trademark Law.” In cases where goods are identical or similar, and
trademarks are similar, considering the significance and visibility of the trade-
marks, judgment is based on the general attention of consumers and the relevant
public. This might lead to confusion or incorrect recognition of the source of
products (Chen, 2018b).

Given the lack of unified standards and subjective variations among judges,
coupled with diverse case circumstances, there is a significant issue of different
judgments for similar cases. With the globalization of the commodity economy,
trademark reverse confusion infringement will become more frequent and com-
plex. Establishing a unified judicial determination standard is highly necessary.

In this regard, the author proposes a “threefold comprehensive judgment”:

4.2.1. Comprehensive Judgment of the Significance of the Trademark

According to China’s “Trademark Law,” a registered trademark should have dis-
tinctive features. Traditionally, the significance of a trademark is divided into
inherent significance and acquired significance. “Inherent significance” refers to
the use of suggestive, arbitrary, and fanciful vocabulary in trademark design.
Trademark symbols cannot be reasonably understood as a description or deco-
ration of the attached products. Consumers automatically consider such symbols

as representations of the product’s origin and can be directly registered as trade-

DOI: 10.4236/blr.2024.151016

260 Beijing Law Review


https://doi.org/10.4236/blr.2024.151016

A. Q. Jiang

marks. “Acquired significance” refers to the situation where the design or voca-
bulary is directly descriptive or can reasonably be considered a decorative sym-
bol of the product. There is a strong connection between the design and vocabu-
lary and the showcased goods, making it ineligible for trademark registration.
However, when the symbol, after prolonged use and advertising, gradually ac-
quires the function of indicating the specific origin of the product or service, it
attains the commercial significance of a registered trademark, known as the
“secondary meaning.” Traditionally, this is also referred to as the “concocted sig-
nificance.” This commercial significance changes with the degree of consumer
awareness. Since the indicative function of a trademark needs to be jointly achieved
by inherent significance and the notoriety formed through prolonged use, both
factors influence the judgment of the possibility of confusion. In fact, even sym-
bols with inherent significance are not automatically recognized as trademarks
by consumers during registration or initial use. Their significance can only be
truly obtained through the sale of goods or advertising. Therefore, inherent sig-
nificance is only a favorable condition for obtaining the significance of a trade-
mark in the market, and it does not guarantee that the trademark will have a
strong significance in the market. “Acquired significance” is the determining
condition for the strength of a trademark. In this sense, the real significance of a
trademark is acquired over time, and determining “reverse confusion” requires a

comprehensive judgment based on both factors.

4.2.2. Comprehensive Judgment of the Similarity of Trademarks

The determination of the similarity of trademarks is a core issue in the in-
fringement judgment of “weak trademarks” with weak inherent significance. Ar-
ticle 57(2) of China’s “Trademark Law” clearly defines the scope of comparison
features for determining the similarity of trademarks, including the shape of
characters, pronunciation, meaning, composition, color, and the overall struc-
ture of various elements. If there is similarity and it is likely to cause confusion
or misrecognition among the relevant public, it constitutes an infringement. Ar-
ticle 12 of the “Interpretation of the Supreme People’s Court on Several Issues
Concerning the Application of Law in the Trial of Civil Cases Involving Trade-
mark Authorization and Confirmation” clarifies the principles for determining
the same or similar trademarks. This is based on the general attention of the re-
levant public, requiring both overall and main part comparisons, considering the
significance and notoriety of the registered trademark seeking protection. In a
reverse confusion scenario, for trademarks with weak inherent significance, the
identification of the source of goods by the relevant public primarily relies on
the overall impression of the trademark rather than its constituent elements.
Therefore, considering specific products or services, a method emphasizing overall
comparison with subsidiary consideration of significant parts should be adopted

for a comprehensive judgment of the similarity of trademarks.

4.2.3. Comprehensive Judgment of the Possibility of Confusion
Preventing confusion is the core of trademark laws worldwide, and the existence
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of confusion is the most crucial element in determining trademark infringement.
Regardless of the direction of trademark confusion infringement, the judgment
of the possibility of confusion is the foundation for recognizing trademark in-
fringement. In 2013, China’s third amendment to the “T'rademark Law” intro-
duced the confusion theory, clarifying the relationship between similarity and
the possibility of confusion. However, there is no unified standard for judging
this. Subsequently, the “Provisions of the Supreme People’s Court on Several Is-
sues Concerning the Application of Law in the Trial of Administrative Cases
Involving Trademark Authorization and Confirmation” (Judicial Interpretation
[2017] No. 2) clearly outlines five factors for determining the possibility of con-
fusion with an unregistered well-known trademark: the degree of similarity of
the trademark symbols, the similarity of goods, the significance and popularity
of the registered trademark seeking protection, the level of attention of the rele-
vant public, and the subjective intent of the trademark applicant, as well as evi-
dence of actual confusion. The “Standard for Judgment of Trademark Infringe-
ment” (State Council Letter [2022] No. 23) in Articles 13, 19, 20, and 21 provides
rules for “easily causing confusion” and defines five situations where a textual
trademark is considered identical to a registered trademark, as well as the iden-
tical situations involving the composition, appearance, and arrangement of tex-
tual and graphical combination trademarks (China Legal Publishing House,
2022). These have important guiding significance for trademark infringement
law enforcement. However, the above-mentioned provisions do not differentiate
between directions of confusion infringement, and there are differences in the
mutual relationships of the listed factors and their importance in specific cases.
Therefore, determining whether reverse confusion infringement has occurred
requires a detailed analysis and comprehensive consideration of the specific facts
and relevant evidence, evaluating each factor one by one. The final conclusion
depends on whether there is a possibility of confusion and whether the relevant
public has actually experienced confusion regarding the source of the goods or
services.

From a judicial perspective, the recognition of trademark reverse confusion
infringement involves various factors such as subjectivity and objectivity, facts,
and law. Judicial recognition cannot rigidly adhere to established standards and
requires a comprehensive judgment based on fundamental requirements like the
significance of the trademark, the similarity of trademarks, and the possibility of
confusion. Therefore, it is necessary for China’s “Trademark Law” and related
regulations to summarize and formulate a unified, fundamental standard for the
recognition of “reverse confusion” within the same legal framework, implement-

ing a “distinguishing forward and reverse confusion” to enhance legal clarity.

5. Overview of Legal Application of “Reverse Confusion”

5.1. International Perspective: Precedents in Practice, Lack of
Clear Regulations

Currently, in the field of international trademark law, there is no unified theo-
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retical concept for “reverse confusion,” and the determination of infringement
lacks clear legal grounds. In the United States, after over forty years of research
and practice in the field of trademark reverse confusion, a relatively clear appli-
cation system has gradually emerged. It stipulates three conditions for the appli-
cation of reverse confusion: the later user’s commercial strength is sufficient to
cover the rights holder, the trademark applying reverse confusion must be pro-
tectable, and there must be a possibility of confusion between the two trade-
marks (Wang, 2013). Preventing “the possibility of confusion” is the basic pur-
pose of U.S. trademark law and a core issue. The Lanham Act, the federal trade-
mark law in the United States, specifically embodies the application of confusion
theory in trademark examination, registered trademark protection, and com-
bating unfair competition. Section 43 provides that “any person who, without
the consent of the registrant, uses in commerce any reproduction, counterfeit,
copy, or colorable imitation of a registered mark in connection with the sale, of-
fering for sale, distribution, or advertising of any goods or services and that is
likely to cause confusion or to cause mistake, or to deceive shall be liable in a
civil action for infringement.” However, it does not explicitly address reverse
confusion. The U.S. trademark registration system follows the “use principle,”
requiring trademark applications to be trademarks that have been used or are
ready for use. Therefore, trademarks eligible for reverse confusion protection are
those that have made a certain contribution through honest operation. In cases
of trademark reverse confusion infringement, the rights holder can file a lawsuit
based on common law in various states, or they can file a lawsuit based on feder-
al trademark law. The federal Lanham Act, in Section 43(1), implies legal re-
sponsibility for confusion on a reverse recognition basis. The legal provisions
involve the use of trademarks causing confusion in “affiliation, connection, or
association” concerning goods (Li, 2002); the UK’s Trade Marks Act Sections 5
and 10 also provide for confusion theory as a basis for trademark infringement
determination but do not mention reverse confusion. The EU’s Trademark Reg-
ulation in Article 9 stipulates that “any person who, without the consent of the
proprietor of the EU trade mark, uses in the course of trade in relation to goods
or services where an EU trade mark is registered a sign identical with, or similar
to, the EU trade mark shall be liable to be sued by the proprietor if the use with-
out due cause takes unfair advantage of, or is detrimental to, the distinctive cha-
racter or the repute of the EU trade mark.” However, it does not consider reverse
confusion as a concept with independent value. The Agreement on Trade-Related
Aspects of Intellectual Property Rights (TRIPS) in Article 16(1) states that “the
owner of a registered trademark shall have the exclusive right to prevent all third
parties not having the owner’s consent from using in the course of trade identic-
al or similar signs for goods or services which are identical or similar to those in
respect of which the trademark is registered where such use would result in a li-
kelihood of confusion.” The legal systems of the EU focus on regulating confu-
sion behavior, determining whether the disputed trademark causes confusion

based on factors such as the significance, notoriety, and consumer awareness of
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the disputed trademark. Additionally, in many countries, the use of “confusion”
is not limited to narrow trademarks. For example, Section 31 of the German
Trademark Act states that “the provisions of this law shall apply irrespective of
differences in the form of the trademark in words, graphics, and other forms or
changes in other respects. Trademarks, coats of arms, names, trade names, and
other signs on goods, regardless of how they are altered, shall not affect the ap-
plication of this law if they are sufficient to cause confusion in business transac-
tions.”

In summary, the United States and European Union countries have a clear
application of the confusion theory in trademark infringement, with the “like-
lihood of causing consumer confusion” as the standard for infringement, which
has been recognized by international intellectual property conventions. Howev-
er, while following traditional trademark confusion theories, they have not made

explicit definitions regarding reverse confusion.

5.2. Domestic Perspective: Initial Exploration, No Relevant
Regulations

China’s legal issues related to trademark reverse confusion are still in the early
exploration stage. In the third amendment of the Trademark Law in 2013, the
confusion theory was introduced for the first time in the determination of trade-
mark infringement. The constitutive element of “likelihood of confusion” was
added, clearly making it the main basis for trademark infringement. However,
there is no unified standard for determining whether the use of two trademarks
can cause confusion. In 2019, China’s fourth amendment to the Trademark Law
defined seven situations that constitute infringement of the exclusive rights of
registered trademarks in Article 57, including using the same or similar trade-
mark on identical goods without the permission of the trademark registrant (pa-
ragraph one) and using a similar trademark on similar goods without the permis-
sion of the trademark registrant, which is likely to cause confusion (paragraph
two). In addition, Article 12 of the “Provisions of the Supreme People’s Court on
Several Issues Concerning the Application of Law in the Trial of Administrative
Cases Involving Trademark Authorization and Confirmation” lists factors to
consider for the “likelihood of confusion,” including the degree of similarity of
the trademark symbols, the similarity of goods, the significance and popularity
of the registered trademark seeking protection, the level of attention of the rele-
vant public, and other relevant factors. It explicitly states that the subjective in-
tent of the trademark applicant and evidence of actual confusion can be impor-
tant references for judging the likelihood of confusion. The “Standard for Judg-
ment of Trademark Infringement” (State Council Letter [2022] No. 23) in Ar-
ticle 13 clarifies that “a trademark identical to a registered trademark refers to a
textual trademark that is suspected of infringement and is completely identical
to a registered trademark, or a visual effect that is basically indistinguishable
from a registered trademark, and the relevant public has difficulty distinguishing

the trademark.” The introduction of this standard clarifies situations and con-

DOI: 10.4236/blr.2024.151016

264 Beijing Law Review


https://doi.org/10.4236/blr.2024.151016

A. Q. Jiang

siderations for “likely to cause confusion,” (China Legal Publishing House, 2022)
providing important guidance for trademark infringement law enforcement.
However, all the above-mentioned legal provisions follow traditional trademark
confusion theories and do not distinguish the direction of confusion. The spe-
cific problems arising from the uniqueness of reverse confusion in judicial prac-
tice have not been completely resolved.

The author believes that the main issues surrounding reverse trademark con-
fusion encompass criteria for infringement determination, consumer cognition
and the likelihood of confusion, the scope and limitations of trademark rights,
unfair competition, and market impact. The applicability of reverse confusion
theory may vary in different legal systems across countries and regions, and legal
regulatory issues should be studied and addressed based on the legal environ-
ment and specific circumstances.

Given that reverse confusion has a greater impact on the interests of prior
trademark owners and market order compared to forward confusion, and with
the process of economic globalization, there is growing concern about the possi-
bility of its occurrence and the limitations of the judicial system. How to explore
new avenues for regulating reverse confusion while maintaining legal stability
and adhering to traditional legal principles, effectively protecting the legitimate
rights of prior trademark owners and consumer interests, and upholding a fair
competitive environment in the market, is a pressing issue that requires though-

tful consideration and resolution.

6. Reflection on Legal Regulation of Reverse Confusion in
Trademarks

China is currently in a new phase of development, and the enhancement of a fair
competition system is a vital guarantee for implementing the new development
concept. It is essential to approach the unique nature of reverse confusion and
its differences from traditional confusion with rational thinking. Researching
and supplementing targeted legal measures to address reverse confusion is of
utmost importance. This is necessary to protect the legitimate rights of small and
medium-sized enterprises (SMEs) and maintain a fair competitive market envi-

ronment. In this regard, the author has made several reflections:

6.1. Clarifying the Legal Definition of Reverse Confusion

While the current trademark laws in China do not provide an explicit definition
of reverse confusion, it is evident from numerous judicial cases that China does
not reject this new form of infringement and has, to some extent, accumulated
judicial awareness through practical experience. Building on this foundation and
considering China’s emphasis on establishing an efficient market system based
on principles of fair competition, it is suggested that a market-oriented approach
be adopted.

To achieve this, it is recommended to incorporate reverse confusion into the

traditional confusion theory, provide a clear legal definition for it, and establish
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its legal status within the framework of the law. This would lay the theoretical
groundwork for supplementing and enhancing relevant legal regulations and

clarifying legal responsibilities related to reverse confusion.

6.2. Distinguishing Types of Infringement for Reverse Confusion

“Reverse confusion” differs from forward confusion in various aspects, including
the intent of infringement, market position, cognitive confusion, and the conse-
quences of infringement. Legal protection in the case of reverse confusion places
more emphasis on ensuring that the prior “weaker trademark” does not lose its
basic identifying function, thereby safeguarding the development space of the
prior trademark owner. If the forward confusion theory were to be applied to
reverse confusion over an extended period, it would be challenging to address
the series of judicial issues resulting from the lack of relevant legislation.
Therefore, it is recommended that “reverse confusion” be explicitly recog-
nized as a type of infringement within the current trademark law. This recogni-
tion should clarify its core elements, scope of application, and legal responsibili-

ties, thereby establishing unified judicial guidelines and standards.

6.3. Establishing a Unified “Fallback” Standard for Judicial
Determination

To address the practical issues faced by courts in handling reverse confusion
cases due to a lack of clear guidance, it is suggested to consider China’s reality,
refer to the application and recognition standards in U.S. reverse confusion pre-
cedents, and focus on the differences and characteristics between reverse and
forward confusion. The proposed criteria for recognizing reverse confusion in-
fringement include the protectiveness of the trademark, different entities using
similar trademarks, significantly greater commercial strength and recognition by
the subsequent user compared to the trademark owner, and the potential for
confusion between the two trademarks. Research and establish a unified and
foundational “bottom line” standard for judicial practice in China. Additionally,
consider the subjective intent of the subsequent user, the contributions made by
the prior rights holder to the trademark’s fame and distinctiveness, and conduct
a comprehensive assessment based on the circumstances and evidence to reduce

judgment errors and uphold judicial credibility.

6.4. Graduated Compensation Standards for Reverse Confusion

Currently, there are two main judicial remedies for trademark reverse confusion
infringement in China: prohibiting use, eliminating impact, and issuing apolo-
gies; and compensation for damages. The existing Trademark Law does not di-
rectly address relief for “reverse confusion,” typically relying on Article 63 to
handle such cases. However, in cases of reverse confusion infringement, the
losses suffered by trademark owners primarily manifest in the depreciation of
the trademark’s value, the disruption of its functionality, damage to reputation,

and hindered development. It becomes challenging to determine direct econom-
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ic losses and apply the compensation provisions referenced in the section on
“Compensation for Infringement of Trademark Exclusive Rights.” This can re-
sult in difficulties in accurately determining the appropriate compensation and
may give judges significant discretion, potentially leading to overuse of litigation
by prior rights holders and moral risks.

Therefore, it is recommended to supplement specific compensation provisions
in the trademark law that address the uniqueness of “reverse confusion.” These
provisions should consider the actual level of harm inflicted by the infringer on
the trademark owner, including factors related to the damage to reputation with
potential economic value. A tiered system of compensation standards should be
established to avoid judicial loopholes and provide more precise protection of
the legitimate rights and interests of trademark owners. This would ensure that
affected small and medium-sized enterprises receive proper compensation and

protection.

6.5. Strengthening Penalties for “Ambush-Style Rights Protection”

According to Chinese law, ambush behavior falls under extortion, and judg-
ments should determine the illegality based on the severity of the circumstances
and the amount involved. The Supreme People’s Court emphasized the lawful
maintenance of market fairness during the 2022 “Two Sessions,” aiming to
strengthen judicial protection for traditional brands, well-established trade-
marks, and renowned trademarks. This includes curbing unfair competition
practices like “riding on the coattails” and saying no to “ambush-style rights
protection” to support legitimate operators and penalize illegal operators (Xin-
hua Net, 2021).

However, in the field of trademark law, “ambush-style rights protection” that
harms others’ legitimate rights and disrupts market fair competition is not un-
common due to low illegal costs and insufficient deterrence. In the context of
reverse confusion, trademark owners often have lower visibility, while the ac-
cused infringer, with substantial strength and established product or service
recognition, may engage in “ambush-style rights protection” to exploit the situa-
tion.

It is recommended to strengthen credit supervision and credit penalties by es-
tablishing a “Trademark Discredit Blacklist” system and a “Public Supervision
Reporting Reward System.” Additionally, the introduction of a counterclaim
system for malicious litigation can be considered to deter trademark confusion in-
fringement that hinders fair competition in the market. These measures should
impose substantial costs on those who engage in intentional “litigation for prof-

it” and malicious infringement, discouraging such behavior.

6.6. Revise and Improve the Trademark Registration and
Examination System

China currently follows the “first-to-file principle” for trademark registration,

allowing trademark registrants to register multiple trademarks without necessar-

DOI: 10.4236/blr.2024.151016

267 Beijing Law Review


https://doi.org/10.4236/blr.2024.151016

A. Q. Jiang

ily using them in business operations, or using them minimally to prevent
trademark revocation. This creates opportunities for malicious registration prac-
tices such as trademark squatting and hoarding. It is suggested to consider
adopting the “use-based principle” similar to the United States’ trademark regis-
tration system. Under this principle, the use of the applied-for trademark and
the actual usage after registration are taken into account during examination and
monitoring. Clear examination criteria and strict revocation rules should be es-
tablished to continuously enhance the trademark registration and management
mechanism, adapt to market developments, and curb subjective malicious beha-
viors.

Furthermore, it is important to provide knowledge and education on intellec-
tual property laws to small and medium-sized enterprises (SMEs). This will help
them understand the specific content of legitimate trademark rights, the main
forms of trademark infringement, and the situations in which trademark rights
may be lost. Enhancing their ability to recognize trademark infringements and

raising awareness of trademark protection is essential.

7. Conclusion

While the traditional trademark system protects the reputation established by
trademark owners, preventing malicious counterfeiting, the reverse confusion
theory demonstrates a stronger tendency towards property rights. It not only sa-
feguards the reputation already built by the rights holder but also includes po-
tential future accumulations of reputation above the trademark. It allocates all
possible benefits related to the trademark to the rights holder (Du, 2008). In the
context of China’s comprehensive implementation of the new development con-
cept and the continuous optimization of a fair and orderly business environ-
ment, curbing the emerging infringement of trademark reverse confusion, pro-
tecting the rights granted by law to trademark owners, and enhancing judicial
credibility is essential.

In this article, the author proposed six thoughtful suggestions from the pers-
pective of maintaining legal stability and adhering to traditional legal principles.
These suggestions cover clarifying the legal definition, establishing elements, de-
termining standards, relief systems, penalties for “ambush-style rights protec-
tion,” and revising the trademark registration examination system. It is ac-
knowledged that these recommendations might face challenges in their complete
application due to the unique nature of individual cases. Establishing the con-
cept of reverse confusion within trademark confusion theory and elaborating it
in legal regulations requires further research and exploration by academia and
relevant authorities.

On July 14, 2023, the Central Committee of the Communist Party of China
and the State Council issued “Opinions on Promoting the Growth and Devel-
opment of the Private Economy.” These opinions emphasized the need to “con-

tinuously improve the intellectual property protection system and increase the
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protection of original innovation for private small and micro enterprises.” They
also provided work arrangements for the comprehensive implementation of
policies and systems that promote fair competition. “Law changes with the times
for effective governance, and governance that suits the world’s needs achieves
success.” As society progresses, the development and changes of the times im-
pose new requirements on the advancement and improvement of the law.

The “Trademark Law” and related regulatory systems, as important legal
foundations in the field of intellectual property within the market economy,
should address the legal bottlenecks arising from the phenomenon of “reverse
confusion” in judicial practice. This should be achieved while upholding the ef-
fectiveness of the existing legal system. It is essential to supplement the theoreti-
cal elements of reverse confusion and develop supporting regulations that focus
on system coordination, effectively resolving judicial challenges, and providing
equal protection for the legitimate rights of small and medium-sized enterprises
with prior trademarks. Moreover, respecting consumer perceptions and market
dynamics, drawing insights from international practices related to reverse con-
fusion in trademark matters, and exploring diversified approaches to coexistence
of trademarks can be beneficial. Encouraging market entities to engage in honest
business practices and striving to balance the interests of prior trademark hold-
ers, lawful users of trademarks, and consumers will contribute to gradually im-
proving the theory of trademark confusion. This approach can promote the syn-
ergy and comprehensive enhancement of China’s trademark law and related leg-
islation. It will better serve the maintenance of a fair competitive market order

and contribute to the high-quality development of China’s economy and society.
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